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DECI SI ON AND ORDER - AWARDI NG MEDI CAL BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anmended (33
U S.C. 8901, et seq.), as extended by the provisions of the D.C.
Wor kers’ Conpensation Statute, 36 D.C. Code 501, et seq., herein
jointly referred to as the “Act.” The hearing was held on
Decenber 8, 2000 in Washington, D.C., at which tine all parties
were given the opportunity to present evidence and oral



arguments. The following references will be used: TR for the
official hearing transcript, ALJ EX for an exhibit offered by
this Adm nistration Law Judge, CX for a Claimant’s exhibit, JX
for a Joint Exhibit and RX for an exhibit offered by the
Empl oyer/ Carrier. This decision is being rendered after having
given full consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. ltem Filing
Dat e

JX 1 Parties’ Joint Stipulations

12/ 08/ 00

CX 9 Attorney Boscolo’s brief on

01/ 05/01

behal f of the C ai mant

The record was closed on January 8, 2001 upon filing of the
of ficial hearing transcript.

Stipul ati ons and | ssues
The parties stipulate (JX 1), and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and Enployer were in an enpl oyee-enpl oyer
relati onship at the relevant tines.

3. On Septenmber 26, 1992, Claimnt suffered an injury in
the course and scope of his covered enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensation.

The unresol ved issues in this proceeding are:

1. Whet her Claimant’s right knee problenms are causally



related to his Septenber 26, 1972 work-related injury?

2. I f so, whether his need for right knee surgery is also
causally related to such injury.



Sunmary of the Evidence

RC Tullis (“Claimant” herein), was injured and al nost
killed in a devastating acci dent on Septenber 26, 1972 during a
ditch cave-in at a construction site while working for the
Enpl oyer on a pipe laying project in the District of Col unbia at
12th and “N’ Streets, in the Northwest section of Wshington
D.C.. He became stuck between the pipe and manhol e plate and
when the plate vibrated |oose, it struck Claimnt and he
sustai ned extensive damage to nultiple body parts, Claimnt
remar ki ng that he would have been crushed to death but for his
| arge body frame. He was taken to G W Hospital and he has been
extensively treated since then by Dr. Harvey N. M ninberg, a
Board-Certified orthopedi c surgeon and whose records relatingto
his treatnment of Clai mant between Decenber 14, 1972 and Oct ober
23, 2000 are in evidence as CX 1.

Cl ai mant’ s vol um nous nedi cal records with Dr. M ninberg are
best summari zed by the Decenber 14, 1972 report of the doctor
(CX 1):

HI STORY: On Septenber 26, 1972 while at work for the Marl boro
Construction Conpany on a job at 12" and N Streets, N W
Washi ngton, D.C., the patient was injured in a cave-in while
| aying pipe in an excavation. The patient states that he was
bendi ng over and was struck in the |Iow back and the force drove
his left foot into the ground. The patient was taken by
anbul ance to George Washington University Hospital where
numer ous X-rays were obtained. The patient states that he had
sustained a fractured pelvic, dislocated left hip and cracked
right hip. He was in traction for 59 days and was di scharged
fromthe hospital December 1, 1972. The patient is presently
under the care of Dr. Brantley P. Vitek. He is anbulating with
crutches and the left leg is braced.

The patient states that he notes pain in the left foot and
ankl e, radiating up to the area of the knee. He has been told
that he has a “drop foot” and notes excessive swelling in the
foot and ankle which, he states, is due to nerve danage. He
cannot nove the great toe or ankle. The patient notes pain in
the area of the left hip after prol onged periods of sitting and
states that he notes a grinding sound with notion.
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Ceneral Exam nation: On exanination the patient anmbulates with
crutches and a drop-foot brace on the left leg. He has a full
range of notionto the left hip except for external and internal
rotation, which are limted to about 15-20N.

Neur ovascul ar Exam nati on: Neur ovascul ar exam nation shows
decreased |l eft ankle jerk with the left foot held in a 20N bel ow
neutral position, and he can plantarflex to 40N, but can only
dorsiflex to -20N. There appears to be sone active extension
powers to the l|ateral four toes, but not to the big toe.
Sensation is intact across the dorsal and plantar aspects of the
| eft foot.

X- RAY FI NDI NGS: X- RAY exam nation of the left hip
shows an ol d fractured acetabul um

DI AGNOSI S: Status post fracture dislocation
left hip. Status post sciatic

nerve injury with left drop-foot.

TREATMENT: The pati ent was advi sed to conti nue
with the use of the drop-foot braces and crutches, non-wei ght
bearing, and we will see himback in one nonth, at which time we
will re-x-ray him and begin progressive weight bearing. I n
addition | have asked him to obtain his medical records from
George Washington including his EMG and we will send him to
Holy Cross Hospital to have an EMG of the left |lower extremty
perfornmed in the neantine.

W wll continue to keep you inforned of this patient’s
progress, according to the doctor.

Dr. Mninberg and his associate, Dr. Joel D. Fechter,
continued to see Clai mant as needed and they tinely sent reports
to the Carrier to update Claimant’s nedical condition. For
exanple, Dr. Mninberg sent the following letter to the Carrier
on August 26, 1983 (CX 1):

Thi s patient has been under nmy care for his status post fracture
di sl ocation of the |l eft hip and status post sciatic nerve injury
with | eft drop foot which he sustained on the job September 26,
1972.

The patient was |ast seen in ny office on Novenber 5, 1982. At
that time he was asynptomatic as far as the back and the hip
were concerned and he had full mobility wthout disconfort.
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Neurol ogic was intact. |In viewof his asynptomatic condition on
full activities | felt that he need not return to the office
unl ess he devel oped further specific difficulties, according to
t he doctor.

As of Novenber 30, 1987 Claimnt had been seen in the
doctor’s office 86 tines. (CX 1)



Dr. Howard M Sil by, a neurol ogist, states as follows in his
May 24, 1995 Neurol ogi cal Evaluation (CX 2):

M. Tullis was reeval uated on May 16, 1995 stating that for the
past three weeks he has had right |leg pain and back pain and
sone left pelvic disconfort which is being treated by traction
and physical therapy and is being also evaluated by Dr.
M ni nberg. His |l eg pain has been present in the past but it is
getting nore persistent and nore severe.

Neur ol ogi cal reexam nation showed the sane findings as before
with no real change.

Because of the additional conplaint, a CT scan of the [unbar
spi ne was acconplished to rule out a herniated disc or spina
st enosi s. It showed the left-sided facet arthropathy at L3-4
and there was a question of a small herniation at this |evel
A simlar lateral disc herniation question was raised at L4-5.
When conpared to the previous study of 1989, there was definite
progression of disease at L3-4 on the left side.

COMMVENT : The patient’s synptonms continue to be due to his
| umbar osteoarthritis which has progressed over the |ast six
years. While there may be two small herniated discs, they are
not enough to consider surgery at this time. Therefore, | do
think it is appropriate to continue the physical therapy and
conservative measures.

The patient will be seen again in six nonths, according to the
doct or.

| note that Dr. Silby first saw Clai mant on November 2,
1973. (CX 2)

Cl ai mvant’ s August 21, 1999 MRI of the right knee was read
by Dr. Anil K. Narang as showing a tear, anterior horn of the
| ateral nmeniscus. (CX 3)

Dr. Fechter states as follows in his October 7, 1999 report
(CX 1):

M. Tullis's right knee injury consisting of a tear of the
anterior horn of his lateral neniscus as evidenced on his MRl
SCAN has occurred as a result of his altered gait pattern
secondary to his original work injury.



Pl ease do not hesitate to contact me if | can be of further
assi stance, according to the doctor.

The Respondents referred Claimant for an exam nation by
t heir nedi cal expert, Dr. John B. Cohen, an orthopedic surgeon,
and the doctor concluded as follows in his Novenmber 22, 1999
report (RX 1):

| MPRESSI ON/ DI SCUSSION: At this time, we have a patient who is

27 years post-injury. It is not until this year, in Septenber,
that he devel oped right knee pain. | see no evidence in the
notes or in the patient’s history that his right knee problemis
due to his 1972 injury. | believe this is probably a
degenerative tear of anterior horn of the | ateral neniscus. His
pai n conpl aints are not consistent with a neniscal injury, i.e.,

he has conplaints of pain noted by both Dr. Fechter and nyself
during exam nation on both joint lines. An arthroscopy may be
indicated for this patient but, frankly, | would not recommend
it and I do not think the need for arthroscopy is a result of
his 1972 injury. The patient’s subjective conplaints at this
time are of bilateral knee pain. His objective findings are of
tenderness to pal pation of both joint |ines, not specifically
the lateral joint line only. His diagnosis is |lateral neniscal
tear of the right knee with bilateral knee pain. There is no
causal relationship of the right knee to the 1972 workers’
conpensation injury. | do not understand how Dr. Fechter could
say the altered gain pattern caused the tear, since tears are
ei t her caused by degenerative changes or by a twi sting injury,

and the patient has no history of injury. | do not think an
altered gait pattern, which |I did not see on short exam nation
of his gait today, would cause such a tear. | doubt that the
patient would benefit from an arthroscopy but | think if he
continues to conplain of synptons that it woul d be reasonable to
do one. | believe the patient has reached maxi rum nedi cal
i nprovenent. | think this patient, regarding his 1972 injury,
needs to be seen approxinmately on a yearly basis or on a p.r.n.
basis regarding his left hip problem | am surprised that it
appears that he has not had an x-ray of his l|unbar spine or
cervical spine, at least not that | could tel in the notes,

despite multiple visits for conplaints of neck and back pain
with Dr. M ninberg, according to the doctor.

Dr. Cohen’s CurriculumVitae is in evidence as RX 2.

Cl ai mant’ s physi cal therapy records between October 8, 1982



and July 22, 1999 are in evidence as CX 7.

The D.C. District Director also referred Claimnt for an
exam nation by Dr. Easton Manderson, an orthopedi c surgeon, and
t he doctor reports as follows in his March 11, 2000 report (RX
3):

| ndependent exam nation is requested by the Department of
Empl oynent Servi ces, Governnent of the District of Col unbia.

Questions needed to be answered: \Whether the Claimant’s right
knee developed a condition as a direct result, latent or
ot herwi se, of the work injury of 09/26/72, the necessity of
recommended surgery requested as it relates to the Claimant’s
ri ght knee condition, and if not, in nmy opinion, this condition
is casually related to the original injury of 09/26/72.

Conpl ai nt: Right knee disconfort. Duration: Five years. He has
difficulty with wal ki ng and standi ng wi th occasi onal giving way.
He has difficulty with wal ki ng and standi ng because of pain.

Hi story of Present Illness: The patient was doing construction
wor k when whil e bending over there was a cave-in type accident
t hat knocked hi mover causing himto fall, and according to the

hi story, he sustained a dislocation of the left hip with a
fracture of the left acetabulum The nedical record contains
his treatnment, and his treatnent and followup are a matter of
clear record.

Past surgical history also includes a right hand i njury where he
| ost the index finger at the age of 18 secondary to a gunshot
wound.

Medi cations: Tranxene for “nerves” according to the patient. He
al so takes nedicine for seizures, which he states were acci dent
related. The patient is diabetic and takes insulin. He is also
hypertensi ve and takes hypertensive nedication. He also takes
Cel ebrex for pain and inflammtion...

Dr. Manderson concluded as follows (1d.):
Clinical |npression:

1. Left hip post-traumatic changes nmore so seen in the
acet abul ar side of the left hip consistent with previous



trauma.

2. There are degenerative arthritic changes involving the
ri ght knee.

Coment : Based on the history, the patient did not give a

hi story of injuring his right knee at the tine of the incident

involving his left hip. 1In the past history, there is also no

information suggesting injury to the right knee. The medi cal
records do not support any injury to the right knee at the tine
of the incident on 09/26/72 or subsequently. Therefore, it is
my opinion that the problems wth the right knee are
degenerative and not posttraumatic, and although he may need
arthroscopic intervention for the right knee, this would only be
based on t he devel opnent of degenerative changes and not because
of post-traumatic incident. I do not believe that his right
knee problens at this time are related to the date of injury on
09/ 26/ 72, according to the doctor.

Dr. Manderson's CurriculumVitae is in evidence as RX 4.

On the basis of the totality of this record and having
observed t he denmeanor and heard the testinmony of a nost credible
Claimant, | nake the follow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Grain
Trimrers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Cui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that aclaimcomes withinits

provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and
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his enploynent activities as it does to any other aspect of a
claim™ Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimant's
uncontradicted credible testinmony alone rmy constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction

Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenment that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has hel d that

“[a] prima facie ‘claim for conpensation,” to whhich the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment. " United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Moreover, "the nmere exi stence of

a physical inpairnent is plainly insufficient to shift the
burden of proof to the enployer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., V. Di rector, O fice of Wrkers'

Conmpensation Programs, U S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A. Machi ne Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the Dburden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynent, or conditions existed at work, which could have
caused the harm or pain. Kelaita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
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establi shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynment or worKking
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimnt's condition was not

caused or aggravated by his enpl oynment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evi dence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OANCP, 688 F.2d 862
(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

The U. S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
facie clai munder Section 20(a) and that Court has issued a nost
significant decision in Bath Iron Works Corp. v. Director, ONCP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit, in whose jurisdiction this case arises, held that
an enmpl oyer need not rule out any possible causal relationship
between a claimnt’s enploynent and his condition in order to
establish rebuttal of the Section 20(a) presunption. The court
hel d t hat enpl oyer need only produce substantial evidence that
the condition was not caused or aggravated by the enpl oynment.
ld., 109 F.3d at 56,31 BRBS at 21 (CRT); see also Bath Iron
Works Corp. v. Director, OANCP [Hartford], 137 F.3d 673, 32 BRBS
45 (CRT)(1st Cir. 1998). The court held that requiring an
enpl oyer to rule out any possi bl e connection between the injury
and the enpl oynment goes beyond the statutory | anguage presum ng
the conpensability of the claim®“in the absence of substanti al
evidence to the contrary.” 33 U.S.C. 8920(a). See Shorette,
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109 F. 3d at 56, 31 BRBS at 21 (CRT). The “ruling out” standard
was recently addressed and rejected by the Court of Appeals for
the Fifth and Seventh Circuits as well. Conoco, Inc. .
Director, OANCP [Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th
Cir. 1999); American Grain Trimers, Inc. v. OWP, 181 F. 3d
810, 33 BRBS 71(CRT)(7th Cir. 1999); see also OKelley v. Dep't
of the Army/NAF, 34 BRBS 39 (2000); but see Brown V.
Jacksonville Shipyards, Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirm ng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causa
relationship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons existed which coul d have caused the harm See, e.g.,
Nobl e Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If claimant's enpl oyment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral
Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substanti al evidence sufficient to negate the
connection between claimant's harm and his enploynent, the
presunption no | onger controls, and the issue of causation nust
be resolved on the whole body of proof. See, e.g., Leone v.
Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prinm
facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. The Board has held that credible
conpl ai nts of subjective synptonms and pain can be sufficient to
establish the elenent of physical harm necessary for a prim
facie case for Section 20(a) invocation. See Syl vester .
Bet hl ehem St eel Corp., 14 BRBS 234, 236 (1981), aff'd, 681 F.2d
359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may properly rely
on Claimant's statenments to establish that he experienced a
work-related harm and as it is undisputed that a work acci dent
occurred which could have caused the harm the Section 20(a)
presunption is invoked in this case. See, e.g., Sinclair v.
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United Food and Commercial Workers, 23 BRBS 148, 151 (1989).
Mor eover, Enployer's general contention that the clear wei ght of
the record evidence establishes rebuttal of the pre-presunption
is not sufficient to rebut the presunption. See generally
Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C 8§ 920. What this requirement neans is that the
enpl oyer nust offer evidence which negates the connection
bet ween the alleged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynent injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunption because
the testinmony did not conpletely rule out the role of the
enpl oynment injury in contributing to the back injury. See also
Cairns v. Matson Termnals, Inc., 21 BRBS 299 (1988) (nmedi cal
expert opinion which did entirely attribute the enployee’'s
condition to non-wor k-rel at ed factors was nonet hel ess
insufficient to rebut the presunption where the expert
equi vocat ed sonewhat on causation elsewhere in his testinony).
VWhere the enpl oyer/carrier can offer testimony whi ch negates the
causal link, the presunption is rebutted. See Phillips v.
Newport News Shipbuilding & Dry Dock Co., 22 BRBS 94 (1988)
(nmedical testinony that claimant’s pul nonary problens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
the remaining 1% was in an area far renoved from the cl ai mant
and renoved shortly after his enpl oynment began). Factual issues
come in to play only in the enployee’'s establishment of the
prima facie el ements of harm possi bl e causation and in the |ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Hol mes v. Universal
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Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was i n equi poise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5'" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWNP v. Greenw ch
Collieries, 512 U. S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Greenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to Enployer to rebut the presunption
with substantial evidence which establishes that Claimnt’s
enpl oynment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom |Insurance Conpany of North America v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samyv.
Loffland Brothers Co., 19 BRBS 228 (1987). The probative
testimony of a physician that no rel ationship exists between an
infjury and a Claimant’s enploynent is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If this Enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
t he issue of causation nust be resolved on the whol e body of
proof. Stevens v. Tacoma Boatbuilding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
the record evidence, may pl ace greater wei ght on the opinions of
the enpl oyee’ s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Sir Gean Anmps v. Director, OACP, 153 F. 3d
1051 (9th Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9th
Cir. 1999).

In the case sub judice, Claimnt alleges that the harmto
his bodily frame, i.e., his right knee problens and his need for
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surgery, resulted as the natural and unavoi dabl e consequences of
his Septenber 26, 1972 work-related injury. The Enpl oyer has
i ntroduced substantial evidence severing the connection between
such harm and Claimant's maritime enploynent. Thus, the
presunption falls out of the case, does not control the result
and | shall now weigh and evaluate all of the evidence.

| njury

The term "injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or wunavoidably results from such accidental
injury. See 33 U S.C 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Programs, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Works Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziew cz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sol e cause, or prinmary
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimant sustains an
injury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hiycks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
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aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WVATA, 21 BRBS
248 (1988).

As noted above, the sole issue is whether or not Claimnt’s
right knee problems and his need for surgery therefor are
causally related to his Septenmber 26, 1992 devastati ng acci dent
as the natural and unavoi dabl e consequences of such injury, an
issue | shall nowresolve in the section dealing with Claimnt’s
need for surgery on his right knee.

Medi cal Expenses

An Enmpl oyer found i able for the payment of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnment is
recogni zed as appropriate by the nmedi cal profession for the care
and treatment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Whodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nmedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conmpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimnt is
also entitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medical care and treatment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenent to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi renment under Section 7(d) that claimnt obtain enpl oyer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.

17



| ngal I s Shi pbui |l ding Division, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a clainmnt has
been refused treatnment by the enployer, he need only establish
that the treatnment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enployer's physician's determnation that Claimnt is
fully recovered is tantamobunt to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wwal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllamette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt may not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enployer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Ronei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
I ngal I' s Shipbuilding, 16 BRBS 168 (1984); Jackson v. Ingalls
Shi pbui | di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mnant has shown good cause, pursuant to Section
7(d). Claimant tinmely advised the Enployer of his need for
surgery tinmely and requested appropriate nmedical care and
treatment. However, the Enployer did not authorize such medi cal
care. Thus, any failure by Claimant to file tinely the
physician's report is excused for good cause as a futile act and
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in the interests of justice as the Enployer refused to accept
the claim

The parties deposed Dr. M ninberg on December 5, 2000 (CX
8) and the doctor reiterated his opinions and testified
forthrightly that Claimant’s right knee problens are causally
related to his Septenmber 26, 1972 injury and the doctor’s
opinions did not waver in the face of cross-exam nation by
Respondent s’ counsel .

| have consi dered the parties’ subm ssions, their respective
oral argunment and Claimant’s post-hearing brief and | agree
conpletely with the Clainmant for the foll ow ng reasons.

As noted, the single issue presented in this case i s whether
or not Claimant’s right knee condition is the direct result of
the serious injuries he sustained in the accident on which this
claimis based. As established by the evidence in the record,
Claimant’s right knee condition is the direct result of the
injuries he sustained on Septenber 26, 1972 as the natural and
unavoi dabl e consequences t hereof.

Claimant was injured on Septenber 26, 1972. In that
accident he “sustained a fractured pelvis, a dislocated |eft
hip, a cracked right hip, a sciatic nerve palsy with a drop
foot.” (CX 8 p. 7) As a direct result of those injuries,
Cl ai mant has devel oped an altered gait.!? (CX 8 p. 10 11, 13-21)
In fact, Dr. M ninberg indicated that

when you have a dislocated hip that’s painful with
l[imtation of notion, you don’t have the sane
flexibility. Wen you have a drop foot, you have to
alter your gait pattern. He eventually got tired of
wearing a drop foot brace, so he would alter his gain
so that he could swing his knee up so that his foot
woul d cl ear the ground. Because a brace, you know,
its cunbersone. He would try, you know. It’s no
different than putting braces on your teeth, after
while you want to - these kids want to rip them often
throw t hem away. And that’s basically what M. Tullis

This Adm nistrative Law Judge noticed that Cl ai mant
wal ked about the courtroomw th a very noticeable |Iinp and
altered gait.
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did and he altered his gait pattern so he could
anmbul ate wi thout his drop foot brace.

(CX 8 at 11) Dr. Mninberg explained the absence of references
to altered gait in his records between 1975 and 1997.
Specifically, he testified that he did not indicate that
Cl ai mtant had an altered gait pattern because “it’s undeni abl e,
the man has a drop foot and a brace on his foot, obviously his
gate pattern has to be altered with a drop foot and a brace.
One doesn’t have to say that every time. The bottomline is if
he’s got a sciatic nerve palsy with a left drop foot, by

definition he has to have an altered gait.” Dr. M ninberg
i ndicated that the presence of M. Tullis’ altered gain was “too
obvious to nention...” (See CX 8, p. 24 11.7-16)

Finally, Dr. M ninberg explained that Claimant’s right knee
injury, a torn horn of the medial nmeniscus was the “direct
result of the injuries he suffered in Septenber of 1972" (see CX
8 at 17) Dr. Mninberg, in explaining the mechanism of that
injury, explained that Claimant “had a ||ife altering,
devastating injury. He had a drop foot deformty. When you
have that kind of injury to your hip with a drop foot deformty,
you mnust alter your gait pattern in order to anbulate.
Dependi ng on his altered gait patter he eventually had probl ens
| believe first with his left knee and later with his right
knee.”

Dr. Mninberg has treated Claimant for three (3) notor
vehi cl e acci dents which have occurred since Septenber 26, 1992.
He specifically testified that Claimant did not injure either of
his knees in any fashion in the notor vehicle accidents which
t ook place in 1993, 1998 or 2000. Dr. M ninberg made cl ear that
he was not relating Claimant’s right knee injury directly to the
acci dent of 1972. Rat her, Dr. M ninberg explained that the
ri ght knee condition resulted “directly fromthe altered gate
pattern as a result of the accident in 1972. The altered gate
pattern is related to his dislocated, inpaired hip and his
devastating sciatic nerve injury.” The injuries which Clai mant
sustai ned, not the accident itself, are the sole cause of the
ri ght knee probl ens.

As noted above, Cl aimnt also was seen by John B. Cohen,
M D., a nedical exam ner of the Carrier’s choosing. Dr. Cohen,
on the basis of that one exam nation, opined that “there is no
causal relationship of the right knee to the 1972 workers
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conpensation injury. | do not understand how Dr. Fechter could
say the altered gate pattern caused the tear, since tears are
ei ther caused by degenerative changes or by a twisting injury,

and the patient has no history of injury, | do not think an
altered gait pattern, which | did not see on short exam nation
of his gait today, would cause such a tear.” (EX 1 at 4) This

opinion is directly at odds with and unsupported by the body of
Dr. Cohen’s nedical evaluation. Specifically, in the physical
exam nation portion of his report, Dr. Cohen points out that
Claimant “has a mldly antalgic gait on the left side.” Also of
i nportance, Dr. Cohen’s report is silent as to the presence of
the left foot drop deformity from which Claimnt unarguably
suffers. These two glaring errors in Dr. Cohen’s report require
that it be given no weight. At mnimum these two glaring
errors again gravitate against affording the opinion of Dr.
Cohen greater weight than the opinion of Dr. M ninberg.
(Enphasi s added)

Simlarly, the opinion of Dr. Manderson is given little or
no wei ght because Dr. Mnderson failed to address the issue
presented herein. Claimant contends that his right knee
condition is a consequence of the 1972 injury. The question
whi ch was presented to Dr. Manderson was “whet her the Cl ai mant’s
ri ght knee condition devel oped as a direct result, |atent or
ot herwi se, of the work injury of 1972...” Dr. Manderson was not
asked whether or not the knee condition from which Cl ai mant
suffers is the natural and unavoi dable consequences of his
altered gait. During his exam nation, Dr. Manderson observed
Claimant |inping during the exam nation and favoring the right
l eg. Dr. Manderson’s opinion, consistent with Dr. M ninberg, is
that the “problenms with the right knee are degenerative and not
post-traumatic.” This is consistent with Dr. Mninberg s
opinion that the right knee problem devel oped as a result of
years from walking with a |linp and overusing the right |eqg.
Al so of inmportance in Dr. Manderson’s report were the reports of
the bilateral x-ray exam nation of Cl aimnt’s knees. Those x-
rays revealed that “there were degenerative changes mld to
noderate in the patellafenoral area and the medial conpartnent
of the right knee. There were no such changes in the |left knee.
The joint intervals were normal in the left knee. (EX 3) After
years of linping to favor the left hip and foot drop, M. Tullis
devel oped right knee conpl aints. He does not have bil atera
arthritis which would be nore consistent with the opinion of Dr.
Cohen than the opinions of Dr. Mninberg and Dr. Manderson.
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As noted above, in Sir Gean Amps, Petitioner v. Director,
O fice of Wirkers’ Conpensation Prograns; Sea-land Services,
Inc., 153 F.3d 1051 (9'" Cir. 1998), the United States Circuit
Court addressed the weight to be afforded to the opinion of the
treating physician. Specifically, the court indicated that
“[w] here an injured enpl oyee seeks benefits under the LHWCA, a
treating physician’s opinionis entitled to special weight. As
we have explained in the context of Social Security cases, ‘we
afford greater weight to a treating physician’ s opinion because
‘“he is enployed to cure and has a greater opportunity to know
and observe the patient as an individual.’” Magal | anes v.
Bowen, 881 F.2d 747, 751 (9" Cir. 1989)(quoting Sprague V.
Bowen, 812 F.2d 1226, 1230 (9'" Cir. 1987)). The sane | ogic
applies in cases involving industrial Injuries. A simlar
standard has been adopted by both the United States Court of
Appeal s for the Second Circuit in Anthony Pietrunti v. Director,
Office of Workers’ Conpensation Progranms, 119 F. 3d 1035 (2™ Cir.
1997), citing, Rivera v. Harris, 623 F.2d 212, 216 (2d Cir
1980) (“opi nions of treating physicians entitled to considerable
wei ght ") .

I n Anps, supra, the Court found that both the opinions of
the treating physician and the opi nions of the nedical exam ners
sel ected by the enpl oyer and insurer were reasonable. Further,
nei t her medi cal exam ner of the enpl oyer and insurer’s choosing
suggested that the treating physician’s recommendati on was
unr easonabl e. Simlarly, in the instant case, all of the
physi ci ans concede that Cl aimnt has significant right knee
pat hol ogy. They sinply differ on its etiology. At worst, the
opi nions of each physician can be deened “reasonable,” and | so
find and concl ude.

I n Anps, the court indicated that since the opinion of the
treating physician was entitled to special deference, and since
t hat opi nion was not shown by the testinony of the other doctors
to be unreasonable, the ALJ s choice of one reasonable option
over the other was not hers to nmake. As a result, the ALJ s
rejection of the treating physician’ s opinion was not supported
by substanti al evi dence. Simlarly, rejection of Dr.
M ni nberg’ s reasonabl e opinion here would not be supported by
substanti al evidence, and | so find and concl ude.

This Adm nistrative Law Judge, applying the Logic of the

Anmpos and Pietrunti cases to this claim finds and concl udes his
right knee <condition is causally connected to the 1972
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accidental injury on which this claimis based, as the natural
and unavoi dable consequences thereof. This decision is
consistent with both the facts of this case and the |aw which
af f ords speci al weight to the opinion of the treating physician.

As found above, Dr. Mninberg, the treating physician has
opi ned that the right knee problenms are the result of years of
an altered gait pattern. As the treating physician, he has seen
Cl ai mnant over 100 tines. He is in a unique position to
determ ne the causes of Claimnt’s orthopedic problens. There
is little difference between the qualifications of the treating
physician and the physician retained by the Enployer for
pur poses of this litigation. Moreover, there is nothing in the
record to warrant disregarding the opinions of either treating
physician in favor of any of the enployer’s nedical eval uators,
and | so find and concl ude.

The Anps and Pietrunti cases suggest that the opinions of
the treating physician, where reasonable, be given substanti al
weight. As this Court finds that the opinions of Dr. M ninberg
and Dr. Cohen and Dr. Manderson are reasonable, the opinion of
Dr. Mninberg should, as a matter of |aw, be given greater
wei ght .

Accordingly, | find and conclude that Claimant’s right knee
condition is causally related to the 1972 accidental injury on
which this claimis based.

| nt erveni ng Event

The issue in this case is whether any disability hereinis
casually related to, and is the natural and unavoi dable
consequence of, Claimant's work-rel ated 1972 acci dent or whet her
the three notor vehicle accidents constituted an i ndependent and
intervening event attributable to Claimant's own conduct, thus
breaki ng the chain of causality between the work-related injury
and any disability he may now be experiencing.

The basic rule of law in "direct and natural consequences”
cases is stated in Vol. 1 Larson's Wrknmen's Conpensation Law
8§13.00 at 3-348.91 (1985):

VWhen the primary injury is shown to have arisen out of
and in the course of enploynent, every natural
consequence that flows fromthe injury |ikew se arises
out of the enploynent, unless it is the result of an
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i ndependent intervening cause [event] attributable to
claimant's own intentional conduct.

Pr of essor Larson writes at Section 13.11

The basic rule is that a subsequent injury, whether an
aggravation of the original injury or a new and
distinct injury, is conpensable if it is the direct
and natural result of a conpensable primary injury.

The sinplest application of this principleis the rule
that all the nedical consequences and natural sequel ae
that flow fromthe primary injury are conpensabl e .

The issue in all of these cases is exclusively the
medi cal issue of causal connection between the primry
injury and t he subsequent nedi cal conplications. (Id.
at 813.11(a))

This rule is succinctly stated in Cyr v. Crescent Wharf &
War ehouse, 211 F.2d 454, 457 (9th Cir. 1954) as follows: "If an
enpl oyee who is suffering froma conpensable injury sustains an
additional injury as a natural result of the primary injury, the
two may be said to fuse into one conpensable injury."” See also
Bl udwort h Shi pyard, Inc. v. Lira, 700 F.2d 1046 (5th Cir. 1983);
M ssi ssi ppi Coast Marine, Inc. v. Bosarge, 632 F.2d 994 (5th
Cir. 981), nmodified, 657 F.2d 665 (5th Cir. 1981); Hicks v.
Pacific Marine & Supply Co., 14 BRBS 549 (1981).

Li kewi se, a state court has held: "W think that in this
case the claimant has produced the requisite nedical evidence
sufficient to establish the causal connection between his
present condition and the 1972 injury. The only nedical
evidence presented on the issue favors the Clainmnt."
Christensen v. State Accident |nsurance Fund, 27 Or. App. 595,
557 P.2d 48 (1976).

The case at bar is not a situation in which the initial
medi cal condition itself progresses into conplications more

serious than the original injury, thus rendering the added
conplications conpensable. See Andras v. Donovan, 414 F.2d 241
(5th Cir. 1969). Once the work-connected character of any

injury, such as a back injury, has been established, the
subsequent progression of that condition remai ns conpensabl e as
| ong as the worsening is not shown to have been produced by an
i ndependent or non-industrial cause. Hayward v. Parsons
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Hospital, 32 A . 2d 983, 301 N.Y.S.2d 649 (1960). Mor eover, the
subsequent disability is conpensable even if the triggering
epi sode i s sonme non-enpl oynment exertion |i ke raising a w ndow or
hanging up a suit, so long as it is clear that the real
operative factor is the progression of the conpensable injury,
associated with an exertion that in itself wuld not be
unreasonable in the circunmstances.

However, a different question is presented when the
triggering activity is itself rash in the light of claimnt's
know edge of his condition. The issue in all such cases is
exclusively the nedical issue of causal connection between the
primary injury and the subsequent nedical conplications, and
deni al s of conpensation in this category have invariably been
the result of a conclusion that the requisite medical causal
connection did not exist. Matherly v. State Accident |nsurance
Fund, 28 Or. App. 691, 560 P.2d 682 (1977). The case at bar
does not involve a situation in which a weakened body menber
contributed to a later fall or other injury. See Leonard v.
Arnol d, 218 Vva. 210, 237 S.E.2d 97 (1977). A weakened nenber
was held to have caused the subsequent conpensabl e injury where
there was no evidence of negligence or fault. J.V. Vozzol o,
Inc. v. Britton, 377 F. 2d 144 (D.C. Cir. 1967); Carabetta v.
| ndustrial Conm ssion, 12 Ariz. App. 239, 469 P.2d 473 (1970).
However, the subsequent consequences are not conpensabl e when
the claimant's negligent intentional act broke the chain of
causation. Sullivan v. B & A Construction, Inc., 122 N.Y.S. 2d
571, 120 N.E.2d 694 (1954). |If a claimant, know ng of certain
weaknesses, rashly wundertakes activities likely to produce
harnful results, the chain of causation is broken by his own
negli gence. Johnnie's Produce Co. v. Benedict & Jordan, 120 So.

2d 12 (Fla. 1960). Nor is this a case involving a subsequent
incident on the way to the doctor's office for treatnment of the
original work-related accident. Fitzgi bbons v. Clarke, 205

M nn. 235, 285 N.W2d 528 (1939); Laines v. WCAB, 40 Cal. Conp.
Cases 365, 48 Cal. App. 3d 872 (1975). The visit to the doctor
was based on the statutory obligation of the enployer to
furnish, and of the enpl oyee to submt to, a nedical
exam nati on. See Kearney v. Shattuck, 12 A D.2d 678, 207
N.Y.S.2d 722 (1960).

The Benefits Review Board reversed an award of benefits to
a claimant who had sustained an injury to his left |leg, when he
fell fromthe roof of his house after his injured knee coll apsed
under him while attenpting to repair his television antenna.
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Ei ght een nonths earlier this claimant had injured his right knee
in awrk-rel ated acci dent, such cl ai mant recei ving benefits for
his tenporary total disability and for a rating of fifteen

percent permanent partial disability of the |eqg. The Board
reversed the award for additional conpensation resulting from
t he second injury. Grunbl ey v. Eastern Associated Term nals
Co., 9 BRBS 650 (1979). The Benefits Review Board held,

"[U nder Section 2(2) of the Act, the second injury to be
conpensabl e nust be related to the original injury. Therefore,
if there is an intervening cause or event between the two

injuries, the second injury is not conpensabl e. Thus, this
Adm ni strative Law Judge nust focus on whet her the second injury
resulted 'naturally or unavoidably.’ Therefore, claimnt's

action nust show a degree of due care in regard to his injury."”
Furthernmore, the Board held, "[c]lainmant obviously did not take
any such precautions, nor did the record show that any emergency
situation existed that would relieve claimant from such
all egation.” Gunbley, supra, at 652.

Appl ying these wel |l -settled | egal principles to the case at
bar, and based upon the totality of the record, | find and
conclude that Claimant's notor vehicle accidents do not
constitute an intervening cause which is attributable only to
Cl ai mant's own conduct and which broke the chain of causality
between Claimant's work-related incident and his present
condition for the foll ow ng reasons.

Cl ai mnant was involved in a notor vehicle accident on March
16, 1993 and he was treated by Dr. A Roy Rosenthal, an
associate of Dr. M ninberg, and the doctor states as follows in
his two page report (RX 5):

CHI EF COVPLAI NT: Neck, | ow back

PRESENT | LLNESS: The patient is a 52 year old male who is 6 ft.
1in. tall and wei ghs 249 pounds. He was the driver involved in
a notor-vehicle accident on 3-16-93. He was wearing a seat
belt. The patient conplains of pain in the neck and | ow back;
nunbness, tingling and weakness in both arns and both I egs. No
bl adder/ bowel dysfuncti on. He was not working before the
accident. The patient states there is a prior history of above
injury. He received treatnent for prior injury and there are
resi dual s.

PHYSI CAL EXAM NATI ON:
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On examnation of the CERVICAL SPINE there is significant
muscul ar spasm and tenderness BI LATERALLY with |imted range of
flexion. There is an increase in synptomtol ogy on extension of
the cervical spine associated with Bl LATERAL RADI CULOPATHY into
both upper extremties. Anterior flexionis linmted to 40% of
nor mal . Neur ol ogi cal exam nation is otherwise within normal
limts as to sensory and deep tendon reflexes and notor
exam nation. The carotid arteries are equal bilaterally. Range
of nmotion of the upper extremities is within normal limts.
There is no abrasion or |aceration.

Exam nati on of the LUMBOSACRAL SPI NE reveals limted fl exion and
ext ensi on wi th associ at ed nuscul ar spasm and t ender ness pal pat ed
Bl LATERALLY. There is |limted bilateral lateral flexion as well
as rotation to 60% of normal with increased pain on extension
and decreased anterior flexion to 60% of normal. There is
positive straight leg raising bilaterally at 75N with NO
ASSOCI ATES RADI CULOPATHY. Gait heel and toe wal king are within

normal limts. There are no lacerations or abrasions.
Neur ol ogi cal exami nation is otherwi se intact as to notor, deep
tendon refl exes, and sensory aspects. The extensor hallucis

| ongus and vascularity is equal bilaterally. There is limted
range of notion of the left hip. There is no pain on pal pation
of the course of the sciatic nerves, SI joints, or the sciatic
not ches.

X- RAY:
CERVI CAL  SPI NE: There are degenerative changes wth
calcification the anterior |ongitudinal |iganent between C3, 4,

5 6, and 7. There is no evidence of fracture, dislocation, or
soft tissue calcification. The joint spaces are within normnal
[imts.

PELVIS & HIPS: There are early degenerative changes |eft hip.

LUVBOSACRAL REG ON: There is traction osteoarthritic |ipping
superior anterior aspect of L4. No evidence of fracture,
di sl ocati on, spondylolysis, spondylolisthesis, or soft tissue
calcification. The SI joints and sciatic notches are visualized
and are with normal limts.

DI AGNCSI S: Cervical and |l unbosacral strains.

TREATMENT: | explained the pathology to the patient. | feel
the findings are directly related to and conpatible with the
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injury sustained on 3-16-93. Presently unenpl oyed and
permanently di sabl ed over the |l ast 20 years. Continue with the
t horaco-1 unmbar brace which he presently has. Supplied with a
cervical collar. Presently taking Flexoril and Naprosyn.
Return in a week and a half, according to the doctor.

Dr. Rosenthal saw Cl ai mant as needed and, as of October 28,
1993, Dr. Rosenthal reported that Claimnt had conpletely
recovered fromthe effect of his motor vehicle accident as of
Cct ober 28, 1993, that he had returned to the status quo ante he
enj oyed prior to the March 16, 1993 notor vehicle accident and
he was discharged to return only as necessary. (RX 5)

As Cl ai mant had recovered from his March 16, 1993 notor
vehicl e accident as of October 28, 1993, | find and concl ude
that such notor vehicle accident does not constitute an
i ndependent and intervening event severing the connection
bet ween his Septenmber 26, 1972 accident and his current right
knee problenms and his need for surgery. The record does not
contain any reports fromthe other two notor vehicle accidents.

Attorney’s Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer
and Carrier (Respondents). Claimant's attorney has not
submtted his fee application. Wthin thirty (30) days of the
receipt of this Decision and Order, he shall submt a fully
supported and fully item zed fee application, sending a copy
t hereof to the Respondents' counsel who shall then have fourteen
(14) days to coment thereon. A certificate of service shall be
affixed to the fee petition and the postmark shall determ ne the

timeliness of any filing. This Court will consider only those
| egal services rendered and costs incurred after the informal
conf erence. Services perfornmed prior to that date should be

submtted to the District Director for his consideration

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensati on order. The specific dollar conputations of the
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conpensation award shall be adm nistratively verified by the
District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer and Carrier (“Respondents”) shall furnish such
reasonabl e, appropriate and necessary nedi cal care and treat nment
as the Claimant’s work-related injury referenced herein my
require, including authorization of and paynent of the surgical
procedure(s) recommended by Dr. M ninberg as soon as possi bl e,
subject to the provisions of Section 7 of the Act.

2. Claimant’ s attorney shall file, withinthirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Respondents’ counsel who shall then have fourteen (14) days to
comment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the infornmal
conf erence.

DAVI D W DI NARD
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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